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Decision re: Donald E. Clark; by Robert F. Keller, Deputy
Comptroller General.

Issue Area: Personnel Management and Compensation: Compensation
(305).

Contact: Office of the General Counsel: Civiliar Personnci.
Budget Function: General Government: Central Personnel

Management (805).
Organizaticn Concerned: bureau of Indian Affairs.
Authority: P.L. 89-301. 5 U.S.C. 5595(a)(2)(iij. B-1626416

(1967). B-157753 (1968). 50 Coup. Gen. 726. 47 Coup. Gen.
72. 5 C.F.R. 550.707(b). 5 C.?.R. 550.704(b) (2-4). 5 C.F.R.
550, subpart G. F.P.H. Supplement 990-2, Book 550, subpara.
S7-5e(2). S. Rept. 89-910.

Gabriela P. Turner, Authorized Certifying officer,
Bureau of Indian Affairs, requested a decision on a claim of
foiter employee for additional severance pay. After involuntary
termination by reduction in force, the employee immediately
obtained a full-time tflporary position with another agency.
Severance pay is computed on basic pay at termination, but years
of service and age are computed from end of temporary position
because full-time temporary appointment has a definite time
limitation. The claim was upheld. (Author/DJM)
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.ClXST: Upon involuntary separation by reduction(. in forcp from peremnent position, em-
ployee was appointed without break in
service to full-time temporary position
with another agency. Employee is entitled
to have severance pay computed on basis
of basic pay at tile te separation from
permanent position, but years Of service
and age should be determined as of termdina-
tion of temporary position because full-
time temporary appointment is employment
with a definite time limitation within
meaning of 5 U.S.C. 5595(aj(2)(ii).

By a letter dated Mtrch 2, 1977, b.s Gabrtela P. Turner, an
authorized certifying officer of the Bureau of Indian Affairs
(BIA), Department of the Interior, has requested a decision con-
cerning the claim of Mr. Donald E. Clark, a former BIA employee,
for additional severance pay.

The record indicates that on April 23, 1975, Mr. Clark was
involuntarily separated from his position with the BIA due to
a retudtion in force. At the time of his separation, Mr. Clark
occupied a career appointment without limitation as a Tourism
Development Specialist. Mr. Clark was immediately appointed on
April 24, 1975, to a temporary excepted full-time position as
a program direc or for the American Revolution Bicentennial Ad-
ministration (ARBA). Although the initial temporary appointmint
to ARBA was for a period not to exceed October 23, 1975 that
appointment wsas ultimately extended until Novembar 29, 1976, when
the position was terminated.

. . I

After Mr. Clark's separation from the 5IA, he was adminis-
tratively determined to be entitled to severance pay in the amount
of $10,244 .8, and he was furnished a notification of personnel
action dated May 13, 1975, to that *ffect. Payment, however, of

; any portion of that amount was immediately suspended for tke
duration of Hr. Clark's temporary position with ARBA. Upon the
termination of the temporary appointment with ARBA, BIA was notified
in order to begin disbursements of severance pay, and Wr. Clark
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was notified on December 2, 1976, that his severaxtce pay fund
had been adjusted upward to $13,733.28 This recomputation was
based upon Mr. Clark's final salary at BSA, $25,451 per annum,
but reflectid his additional time in service and increased age
upon termination from ARBA. The authority for the recomputation
was found in subparagraph 87-5e(2) of Book 550, Federal Personnel
Manual Supplement 990-2, which provides that although agencies
are required to use as an employee's basic pay the pay he was
receiving at the time of involuntary separation from the appoint-
ment without time limitation, the employee's years of service
and oge are computed as of the time of the involuntary separation
from the time limittd appointment.

Or December 22, 1976, however, BIA issued a further notifica-
tion of personnel action cancelling the above recomputation as
erroneous and reinstating the May 12, 1975, computation. The find-
ing of error was predicated on the authority in 5 C F.R. 550.707(b),
which provides that when, without a break in service of more ihan
3 days, an employee who is entitled to serverance pay accepts one
or more temporary part-time or temporary intermittent appointments,
the agency shall suspend the paymsnt of coverance pay for the
duration of the temporary appointments, and that the period of
service covered by the temporary appointments is not creditable

t'w purposes of coaputing the severance pay. In addition, it was
noted that the example in su'paragraph S7-5e(2)(ii) of FPM Supple-
ment 990-2 involved a term appointment, whereas Mr. Clark held
a temporary excepted appointsent. Thus, although the provisions
of 5 CtF.R. 550-707(b) are limited to cnly temporary part time
or temporary intermittrent appointDmv.t3, it was administratively
concluded that temporary full-t.me appointments chould also be
included therein * The BIA, therefore, determined that while an
employee on a tere appointment could nave his service in the
limited appointment included in the computation o? his severance
pay, an employee OL^M ng any temporary appointment could not.

W. Clark has filed a claim for severance pay in addition
to the $fO,244.88 amount which the SIA contends is his maximum
entitlement. Specifically, Mr. Clark contends that his period
nf service and age factors should be determined as of the ter-
mination of his temporary appointment with ARBA, rather than at
the timn or his involuntary separation from the BIA. In addition,
he claims that the computation of his severance pay fund should
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be based on his final salary of 03-13, step 6 ($28,358), at ARDA,
rather than his rinal salary of 0S-13, step 6 (y25,451), at the
BIA, thus giving him the benefit of two general pay increases.
For the below-stated reasons, we hold that i. Clark's severance
pay should be computed using his basic pay at the time of his in-
voluntary separation from the BIA (*25,451), and his years of
service and age at the time of the termination of his temporary
position with ARBA.

The basic authority for payment of severance pay to involuntar-
ily separated Federal employees is found at 5 U .S .C. 5595 (1970).
Regulations implementing this authority appear at 5 C 2 .R Part 550,
Subpatt G. However, 5 U.S.C. 5595(a)(2)(ii) specifically excludes
from the definition of covered employees:

"an employee serving under an appointment with a
definite time Uandtation, except one so appointed
for full-time employment withobt a break in
service of more ttan 3 days following service under
an appointment without time limitation "

The term "definite time limitation" has not been further defined
in either the statute or the implementing regulations. 50 Comp.
Oen. 726 (1971). We hive, therefore, rev'ewed the applicable
legislative history and note that at page 8 of S. Rept. No. 910,
89th Cong., let Seas., which accompanied H .R 10281, which became
Public Law 89-301, it is clearly indicated thit the severance
pay provisions are applicable to an employee serving under an
appointment with a definite time limitation when the employee was
appointed thereto "immediately a Vter career service." We have
held that this statement continues coverage of the severance pay
provisions to an employee who receives a full-time temporary
appointment within 3 days from the termination of his permanent
employment. 0-162646, December 6, 1967. Thus, the fact that an
appointment is temporary, as distinguished from permanent or in-
definite, satisfies the requirement that the subsequent appoint-
ment have a definite time limitation. In. this connection we note
that a term appointment is but a form of temporary appointment.
Thus, no valid distinction may be drawn between "term" or "tempo-
rary" appointments for severance pay purposes Rather, the relevant
criteria in ascertaining severance pay coverage under 5 U.S.C.
5595(a)(2)(ii) are whether the appointment is full-time1 for a
limited duration (temporary), and without a break in service of'
more than 3 days.
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It an emplcyse's coverage is continued under 5 U.S.C. 5595(e)
(2), the time for determining the eploye 's entitlement to severance
pay is at the termination of the temporary appointment. 3-157753,
February 8, 1968. However, if by reason of a break In service
or an appointment other than full-time, an employee loses his
severance pay coverage, the employee's entitlement i determined
at the time of involuntary separation from the permanent
position. 47 Comp: Gen. 72 (1965).

With respect to the computation of the severance pay fund,
5 C..R. 550.704(b)(4)(ii) provides as follows:

"o * * Ir an employce retains entitlement to
severance pay under section 5595(a)(2)(ii) of
that title, 'basic pay at the rate received
immediately before separation' under section
5595(c) of that title is that basic rate
received immediately before the termination
of the appointment without time limitation "

Noting that the authorizing legislation provides for payment of
severance pay under rules and regulations to be promulgated by
the President or his designee, we have held this regulation to
be a valid exercise of administrative discretion. 8-157753,
Decetber 20, 1965. However, the regulations gc.rerning the total
years of creditable civilian service and the age adjustment to
be wued in computing the severance pay fund do not limit those
factors to the date of the involuntary separation from the permanent
position. See 5 CF.R. 550.704(b)(2) and (3). In the absence cf
valid regulations to the contrary, under the rule or 47 Comp. Gen.
72 (1965), the employee's years of service and age adjustment are
to be determined as of the termination of the temporary appoint-
ment. Accordingly, where after involuntary separation from an
appointment without time limitation, an employee is appointed
without a break in service of more than 3 days to a full-time
tempuoray or other time limited position, the employee's coverace
under the severance pay provrsions is determined upon the termlna-
tion of the temporary position. Thus, if the employee is found
eligible to receive severance pay, the amount of the severance pay
fund is computed upon the employee's basic pay at the time of the
separation from the appointment without tiw, limitation, but his
years of service and age adjustment are computed as or the tiwe
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of the involuntary separation from the full-time temporary, or
time limited, appointment.

In the present case Mr. Clark was appointed to a full-time
te orary (time-limited) position w th ARBA without a break in
service following his involuntary separation b; 'reduction in
force from the BIA.' His employment, therefore, falls within
the category of persons covered by 5 U.S.C. 5595(a)(2)(ii), thus
rendering the provisions of 5 C .F .R. 550.707 inapplicable for the
purpose of computing the severance pay fund Therefore, under
5 CF.R. 550.704(b)(4A(ii), Mr. Clark's severance pay should be
compuced using his basic pay at the time of his invo untary
separation from the 0TA ($25,451). However, under 5 C .F R.
550.704(b)(2) and '3), his years of creditable civilian service
and age adjustment are to be computed as of the time of the
termination or hbs full-time temporary appointment with ARBA.

The voucher my be certified for payment in accordance with
the roregoing.

Dputy Comptroller General
of the United States
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